THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
Boar d.

Paper No. 26

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte JERRY KI TTEN

Appeal No. 1996-0513
Appl i cation 08/ 149, 7661

HEARD: SEPTEMBER 16, 1999

Before METZ, JOHN D. SM TH and LI EBERVAN, Adm nistrative
Pat ent Judges.

METZ, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal under 35 U.S.C. § 134 fromthe

! Application for patent filed Novenber 10, 1993.
According to the official records of the Patent and Trademark
Ofice (PTO, said application is a continuation-in-part of
Serial Nunber 08/000, 224, filed on January 4, 1993, and now
abandoned.
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exam ner's refusal to allowclains 1, 5, 6, 8 through 17, 19

and 20, the only clains remaining in this application.

THE | NVENTI ON

The clainmed invention is directed to a nethod for
conbati ng sugar-eating, slow noving, soft-bodied insects which
thrive on sugar-containing plant | eaves. The nethod conprises
sprayi ng on |leaves infested with said insects fertilizer
conposition conprising hum c acid, nitrogen, phosphorus,
cal ci um and boron. Appellant alleges to have di scovered that
the fertilizer, so-applied, significantly alters the sugar
concentration in the plant | eaves naking the plant | eaves
undesirable to said insects.

Clains 1 and 13 are believed to be adequately
representative of the appeal ed subject matter and are
reproduced below for a nore facile understanding of the
cl aimed invention.

1. A nmethod for conbatting sugar-eating, slow

novi ng, soft-bodied insects which thrive on sugar-

cont ai ni ng pl ant | eaves, which conprises spraying on

such | eaves, infested with the insects, an effective

2
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amount of a fertilizer conposition conprising a
conbi nation of humic acid with nitrogen, phosphorus,
cal ci um and boron, each of which is present therein
in an effective anmount, and the humc acid is of a
type which is suitable, in the presence of an
ef fective amount of nitrogen, phosphorus, cal cium
and boron, to alter significantly the sugar
concentration in the plant | eaves on which said
fertilizer conposition is sprayed.

13. A net hod
of claiml1l in which the conposition conprises 2
parts by volune of each of Foli-zyne™ and Sett™ f or
each part by volunme of Charge™

The references of record which are being relied on by the

exam ner as evidence of obvi ousness are:

Nagasawa et al. (Nagasawa) 3,617, 237 Nov. 2,
19712
Arnol d 4,652, 294 Mar. 24,
1987

Bel | anger, French Patent 75 19160, published January 14, 1977
Clains 1, 5, 6, 8 through 17, 19 and 20 stand rejected
under 35 U. S.C. 8 103 as being unpatentable fromthe

di scl osure in Arnold considered with Nagasawa and Bel | anger.

2 This U S. patent is the equival ent of Bel gi an Patent
744, 379.
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W reverse.
OPI NI ON

The primary reference on which the exam ner relies as
evi dence of obviousness is Arnold. Arnold is directed to a
staged application of two foliar fertilizers at different
stages of plant growh. W agree with appellant's argunent
that Arnold does not discuss anywhere in his disclosure sugar-
eating, slow noving, soft-bodied insects |et al one conbating
such insects. W also agree with appellant that Arnold does
not teach appellant's clained fertilizer as useful in a nethod
for conbating insects in a single application on plants
i nfested with sugar-eating, slow noving, soft-bodied insects.
Wiile Arnold may be considered to disclose the individua
i ngredi ents used by appellant in the fertilizer conposition of
his method, those ingredients are described in Arnold for
separate, sequential application to plants in different stages
of gromh (see Tables 1 and 2 of Arnold). Whether or not such
separate, sequential application of the twd, separate
fertilizer conpositions disclosed in Arnold woul d have been
expected to conbat sugar-eating, slow noving, soft-bodied

insects is entirely conjectural. This is especially true in
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light of the narrow construction appellant urges we give the
appeal ed clainms. Specifically, appellant urges that his
claims are limted to particular insects, particular plants
and particular tinmes of application. Suffice it to say that,
in order to establish prima facie obviousness in the first
i nstance, the exam ner nust present evidence of obvi ousness,
not conj ecture.

We agree with the exam ner's conclusion that Bell anger is
nmerely cunul ative to Arnold and, therefore, does not, either
al one or in conbination with Arnold, render the clains on
appeal unpatentable. W also agree with the exam ner that
Nagasawa di scl oses that the particularly prepared humc acid
required by claim9 was well-known at the tine appellant's
i nvention was nmade. However, Nagasawa al one or in conbination
with Arnold and Bel | anger does not render obvious, in the
sense of 35 U. S.C
8§ 103, the subject matter here on appeal.

Accordingly, on this record, because the exam ner has
failed to establish that appellant's clained nethod woul d have
been obvious to a person of ordinary skill in the art, we need

not address appellant's evidence of nonobvi ousness.
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In passing, we observe that claim 13 requires that the
fertilizer used in the method of claim1l is obtained by m xing
in particular parts per volune 3 (three) proprietary products
identified by only their trademarks. Neverthel ess, appell ant
has filed in the record of this application product sheets for
each of the aforenentioned proprietary products which
identifies their respective nmakeup and uses. Based on these
product sheets and because claim 13 further limts the
fertilizer used in claiml1l to a fertilizer prepared fromthese
wel | -identified proprietary products, we do not find the use

of the trademarks renders claim 13 unclear or confusing.

Conpare, Ex parte Sinpson, 218 USPQ 1020-23 (Pat. & Tdnk. Of.
Bd. App. 1982).
SUMVARY
The rejection of clains 1, 5, 6, 8 through 17, 19 and 20

under 35 U.S.C. 8 103 is reversed.
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The deci sion of the examner is reversed.

REVERSED
ANDREW H. METZ )
Adm ni strative Patent Judge )
)
)
g
JOHN D. SM TH ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
)
PAUL LI EBERVAN )
Adm ni strative Patent Judge )

AHM gj h
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